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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

12th August‟2016 

 

TITLE APPEAL NO. 10/2014 

1. Sri Maran Das 

Son of Late Iswar Ch. Das 

2. Sri Suklal Das 

Son of Late Iswar Ch. Das 

3. Smt. Champa Das 

Wife of Suklal Das 

All residents of Dighali Balijan 

Mouza – Balipara, PS - Rangapara 

District – Sonitpur, Assam 

--- Appellant/ Defendants 

-Vs- 

   

Sri Alaka Dey 

Wife of Sri Mihir Dey 

Resident of Dighali Balijan 

Mouza – Balipara, PS - Rangapara 

District – Sonitpur, Assam 

    --- Respondent/ Plaintiff 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 19-03-2014 passed by the learned Munsiff, No.1, Tezpur in Title 



 

Page 2 of 12 

 

 

Suit No.40 of 2011, decreeing the suit of the Respondent /plaintiff, came for final 

hearing on 29-06-2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

 

1) This appeal has been preferred against the Judgment and Decree dated 

19-03-2014, passed by the learned Munsiff No.1 Tezpur, in Title Suit No. 40 of 

2011, whereby the plaintiff‟s suit was decreed.  

 

Case of the Plaintiff/Respondent in the Original Suit: 

2) The respondent as plaintiff instituted the Title Suit against the defendants 

seeking declaration of her right, title and interest over the suit land and for 

permanent injunction. The plaintiff claimed that Smt.Shyam Bilashi Das (since 

deceased) became the owner and possessor of a plot of land measuring 4 Bighas 

1 Katha 1.5 Lessas by virtue of Registered Deed of Gift executed by her husband 

in her favour on 05-01-87. (L) Shyam Bilashi Das sold 2 Kathas of that land to the 

plaintiff vide Registered Sale Deed No.489 for the year 2008 dated 17-03-2008. 

The name of plaintiff was duly mutated and she has been regularly paying land 

revenue of the said land. Defendants Nos.1 and 2 are sons and proforma 

defendants Nos. 1 and 2 are married daughters of (L) Shyam Bilashi Das. The 

defendants on 04-05-2011 and 08-05-2011 threatened to evict the plaintiff from 

the schedule land and to take forcible possession thereof. Thus, the suit was 

filed. 

 

Case of the Defendants/Appellants in the Original Suit: 

3) The appellants as defendants contested the suit & filed written statement 
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& also counter-claim. They pleaded that (L) Shyam Bilashi Das never executed 

the sale deed No.489 of 2008 in favour of the plaintiff & also denied that plaintiff 

is in possession of the the schedule land. According to the defendants, their 

mother gifted a plot of land measuring 3 Bighas 3 Kathas 7 Lessas out of the suit 

patta land to them vide Registered Gift Deed No. 1327 on 11-06-2008 & sold 1 

Bigha 7 Lessas of land of the suit patta to five different persons. The defendants 

have pleaded that the Sale Deed in favour of the plaintiff is fraudulently executed. 

Thus, prayed for dismissal of the instant suit with cost. The defendants also 

sought cancellation of the Sale Deed No.489 of 2008 and for confirmation of 

possession of the defendants in respect of the schedule land.  

 

Reply of Plaintiff/Respondent to the Counter-Claim in the Original Suit: 

4) The plaintiff challenged the counter claim that it is not maintainable and 

there is no cause of action for the counter claim. It was also challenged on the 

ground of being bad for non-joinder of necessary parties. The 

Plaintiff/Respondent denied that (L) Shyam Bilashi Das executed registered gift 

deed being No.1327/2008 in favour of the counter-claimants & prayed for 

dismissing the counter claim with cost.  

 

5) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1) Whether the suit is maintainable? 

2)  Whether there is any cause of action for the suit?  

3) Whether the plaintiff has right, title and interest over the suit land? 

4) Whether the plaintiff is entitled to the decree as prayed for? 

5) To what relief / reliefs the parties are entitled? 

6) Whether the Registered Sale Deed No.489 for the year 2008 of Tezpur 
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Sub-Registry office, registered on 17-03-2008 is fraudulent and liable to 

be cancelled? 

7) What the defendants are entitled to decree as prayed for in their counter 

claim? 

 

6) Both sides have adduced oral and documentary evidence to prove their 

respective pleas. The plaintiff side adduced the evidence of three witnesses, same 

being, the plaintiff Smti.Alaka Dey as PW1, PW-3 Smt. Asha Das & PW-4 Sri 

Mohini Barua. Evidence-in-affidavit of PW2 Smt. Niyasha Sarkar was expunged. 

Plaintiff as PW1 exhibited Registered Deed Gift No.12/1987 (Ext.1), Registered 

sale deed No.489/2008 (Ext.2), Certified copy of Jamabandi of PP No.8 (Ext.3) & 

Land Revenue paying receipt (Ext.4). Defendant side adduced the evidence of 

two witnesses, same being, Sri Maran Das as DW-1 & Sri Shibu Mallik as DW2. 

Registered Deed Gift No.1327/2008 was exhibited as Ext.Ka. After hearing both 

the sides and going through the materials available on the record, the ld. Munsiff 

decreed the suit of the Respondent/Plaintiff. 

 

Grounds for Appeal: 

7) Being aggrieved with the Judgment and decree passed by the trial court 

the Appellants/Defendants preferred this appeal. Other than the generalized 

grievances, it was claimed that that the Sale Deed which was allegedly executed 

between (L) Shyam Bilashi Das in favour of plaintiff/respondent was not read over 

to the vendor (L) Sri Shyam Bilashi Das. That the plaintiff does not know the date 

or dates as to when the dispute regarding the said land occurred, hence, in 

absence of proof of any date of cause of action the plaintiff‟s/respondent suit 

ought to have been dismissed. There are also discrepancies in making 

measurement the land at the time of alleged handing over of the possession of 
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the suit land to the plaintiff by (L) Shyam Bilashi Das. It was also challenged that 

why none of the person‟s present during measurement of the suit land was 

produced as witness. It was also claimed that the plaintiff/respondent never 

mentioned in the plaint that she is in possession of the said suit-land, but she led 

evidence as PW-1 that she is in possession of the suit land, which is not 

admissible in evidence as it is beyond pleading.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. As 

the appellant is aggrieved by the decision in all the issues each issue is discussed 

herein below. For sake of brevity & easier discussion the issues may not be 

discussed chronologically & maybe clubbed together for discussion. 

 

ISSUE NO.1: Whether the suit is maintainable in its present form? 

9) Ld. Trial Court observed that maintainability of the suit depends upon the 

admitted position of the pleadings and not upon evidence, and after perusal of 

the pleadings of both sides ld. Munsiff held that there is no procedural defect in 

the suit that makes it not maintainable. 

 

10) I have gone through the pleadings and relevant provisions of law. The 

decision of the ld. trial Court is as per the provisions of law, hence, the decision of 

the learned trial court is not interfered with.  

 

ISSUE NO.3: Whether the plaintiff has right, title and interest over the 

suit land?  AND 

ISSUE NO.6: Whether Registered Sale Deed No.489 for the year 2008 of 
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Tezpur Sub Registry office, registered on 17-03-2008 is 

fraudulent and liable to be cancelled? 

11) These two issues were individually discussed by ld. Munsiff and issue no.6 

was decided based on the discussion and decision on issue no.3. As the right of 

the plaintiff, as prayed to be declared in issue no.3 naturally flows out of issue 

no.6, I deem it fit to observe and discuss both the issues together here. 

 

Decision in the Impugned Judgment: 

12) Ld. Munsiff settled issue no.6 in the negative against the defendants/ 

appellants in view of the decision in issue No.(3). While discussing issue no.3 ld. 

Munsiff observed that the plaintiff as PW-1 reiterates the same set of facts as 

mentioned in the plaint. PW-1 further deposed that her name has been mutated 

in the jamabandi of the suit and she has been regularly paying land revenue in 

respect of the suit land. Even though PW-1 was cross-examined at length, 

however, nothing her evidence couldn‟t be assailed. The evidence of PW-3 and 

PW-4 also corroborates the evidence of PW-1. The Trial Court went through the 

Sale Deed & observed that it has been registered as per law & therefore, it is a 

valid document having its legal force. It was also observed that as per s.91 Indian 

Evidence Act when any disposition of property has been reduced to writing either 

by agreement of parties or by requirement of law, the writing becomes the 

exclusive memorial thereof. Thus, no amount of oral evidence can be adduced to 

prove the sale of the suit land to the plaintiff except the document which is 

exhibited by the plaintiff. Ld. Munsiff also observed that PW-1/plaintiff exhibited 

the jamabandi of the suit patta (Ext.3), & the names of the pattadars are on the 

basis of possession. Though mutation entries may not be the basis of title but it 

cannot be ignored and must receive due consideration of court. Every entry in the 
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record of rights made under this section shall, until the contrary is proved, be 

presumed to be correct.  

 

13) It was also observed by Trial Court that in his evidence the defendant as 

DW1 deposed that the plaintiff/respondent got the Sale Deed executed 

fraudulently by taking advantage of illness of their mother.  U/O.6 r.4 CPC if a 

party claims misrepresentation, fraud, breach of trust, willful default or undue 

influence, particulars shall be stated in the pleading. The appellants/defendants 

claimed that the plaintiff fraudulently got the sale deed registered in her favour 

by taking advantage of illness of their mother (L) Shyam Bilashi Das. Ld. Trial 

Court was of the opinion that this plea is not a specific one & fraud being an 

objective fact known to the party complaining, particulars of it must be given. The 

defendants in the suit have failed to show in what manner fraud is played by the 

plaintiff. There is no any cogent evidence to prove the plea of fraud & nothing 

could be elicited from the cross-examination of PWs.  

 

14) Trial Court also answered the argument of the appellants/defendants that 

the scribe of the sale deed PW-4 Sri Mohini Barua stated that the vendor was a 

male and hence, the left thumb impression was taken. It was also argued before 

Trial Court that when the scribe himself fails to identify the vendor, the pleading 

and evidence of the plaintiff that Shyam Bilashi Das executed Ext.2 Sale Deed 

cannot be believed. However, ld. Trial Court was of the opinion that this evidence 

of scribe is not sufficient to assail the Ext.2 Registered Sale Deed, furthermore, 

the defendants has to discharge their burden of proving the plea of fraud because 

in their pleading the defendants didn‟t take the plea that some person other than 

Shyam Bilashi Das put her signature in Ext.2 Sale Deed. It is the settled principle 

of law that no amount of evidence led by the parties can be considered in 
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absence of relevant pleading. In this instant suit, there is no averment in the 

written statement that Shyam Bilashi Das did not put her signature in Ext.2 Sale 

Deed, thus, this new plea can‟t be accepted now.  

 

15) It was also observed that the claim of appellants that (L) Shyam Bilashi 

Das gifted 3 Bighas 3 Kathas 7 Lessas of land to them hardly affects the sale of 

the suit land to the plaintiff as sale to plaintiff was dated 17-03-2008, while that 

to the defendants is dated 11-06-2008. Thus, it was held that the evidence 

adduced on behalf of the plaintiff/respondent is cogent and convincing, on the 

other hand, the appellants/defendants failed to prove their plea by adducing any 

cogent and convincing evidence.  

 

My Opinion: 

16) The respondent/plaintiff claimed right, title and interest over the suit land 

based on the Registered Sale Deed No.489/2008 registered on 17-03-2008. Thus, 

its incumbent upon the respondent/plaintiff to prove execution of the same. We 

may find guidance in the decision of the Hon‟ble Apex Court in Mobarik Ali Ahmed 

Vs. The State of Bombay, AIR 1957 SC 857, wherein it was held that the proof of 

genuineness of the document is proof of the authorship of the document and is 

proof of a fact like that of any other fact. It may consists of direct evidence of a 

person who saw the document being written or of the signature being affixed. It 

may be proof of the handwriting of the contents, or/signature by one of the 

modes provided in Section 45 and Section 47 of the Evidence Act.  

 

17) To prove Ext.2 the plaintiff/respondent examined herself and clearly 

mentioned how and when the Sale Deed was executed by (L) Shyam Bilashi Das. 

She was supported by the evidence of PW2 & PW3 (both are children of (L) 
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Shyam Bilashi Das) and they clearly deposed that (L) Shyam Bilashi Das executed 

the Sale Deed (Ext.2) in favour of the plaintiff/respondent. Problem arose when 

PW4 (the scribe of the Deed) wrongly identified (L) Shyam Bilashi Das as a male 

and that he took the right thumb impression because the executant was a male. I 

perused the Sale Deed (Ext.2) closely and saw that under the thumb impression it 

is clearly inscribed in Assamese “Thumb impression of the Left Hand”. Thus, this 

noting puts to rest any confusion as to the identity of the executant and PW4 

statement can be attributed to the fact that he has innumerable number of Deeds 

and therefore failed to remember or he was nervous. Whichever be the situation, 

the fact remains that PW1, PW2 & PW3 had duly proved execution of Sale Deed 

(Ext.2).  

 

18) Furthermore, as could be understood from the contents of the written-

statement and counter-claim & also from the arguments forwarded for appellants-

side, the appellants/defendants are not challenging that (L) Shyam Bilashi Das did 

not execute the Sale Deed (Ext.2), but rather challenging the fact that she 

executed the Sale Deed (Ext.2) on being fraud being played upon her by the 

plaintiff/respondent. It‟s a known fact that when fraud is claimed the degree of 

proof required is stricture and is to the degree of „beyond all reasonable doubt‟. 

Reference may be made to the decision of the Privy Council in ALN Narayanan 

Chettyar & Anr. Vs. Official Assignee, High Court Rangoon & Anr, (25) AIR 1941 

PC 93 wherein it was held that, “fraud like any other charge of a criminal offence 

whether made in civil or criminal proceedings, must be established beyond 

reasonable doubt.” In the present case, the burden was on the 

appellants/defendants to prove that fraud was played and it had to be prove 

beyond all reasonable doubt. However, the appellants/defendants failed to 
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discharge this burden, whereas, the plaintiff/respondent succeeding in proving 

the Sale Deed (Ext.2). 

 

19) In view of the above discussion, the decision of the learned trial court is 

not interfered with in issue nos.3 & 6. 

 

ISSUE NO.2: Whether there is any cause of action for the suit? 

20) Ld. Trial court held that Cause of action means the circumstances forming 

the infraction of the right or the immediate occasion for the action. In this instant 

suit the plaintiff has alleged that the defendants have denied her right in respect 

of the suit land on 04-05-2011. Therefore, denial of her right over the suit land by 

the defendants has given her the cause to institute this suit.    

 

21) It was argued by the appellants that the plaintiff does not even know the 

date or dates as to when the dispute regarding the said land occurred, hence, in 

absence of proof of any date of cause of action the plaintiff‟s/respondent suit 

ought to have been dismissed. 

 

22) I am of the considered opinion that date of the cause of action is sought to 

be mentioned in the plaint so that the defendants and also the Court can know 

what the real issue is and can pin-point and identify the dispute or period of the 

dispute. It is not meant like a mathematical calculation or even expected from the 

parties to keep a written log of the dispute dates. From perusal of the pleading, 

evidences and arguments it is clear that the appellants/defendants clearly knows 

what the dispute sis about and since when, thus, there present argument is 

uncalled for and not sustainable. In view of the above discussion, the decision of 

the learned trial court is not interfered with.  



 

Page 11 of 12 

 

 

ISSUE NO.4: Whether the plaintiff is entitled to the decree as prayed 

for?  AND 

ISSUE NO. 5: To what relief / reliefs the parties are entitled? 

23) In view of the discussions and decisions in the prior issues it was held by 

Trial Court in Issue No.4 that the plaintiff is entitled to get the decree as prayed 

for. As the plaintiff has duly proved the purchase of the suit land by her vide 

Ext.2 Sale deed, it is decreed that the plaintiff has right, title and interest over the 

suit land. Permanent injunction was also granted. In Issue No.6 Trial Court the 

plaintiff is entitled to get the cost of the suit. The defendants are not entitled to 

get any relief in this suit.  

24) Considering the fact that the decision of the Ld. Munsiff in Issue Nos.1-3 & 

has been upheld, I find no reason to interfere with decision of Trial Court in this 

two issues as they are the resultant of the findings in the prior issues. Thus, the 

decision of the learned trial court in Issue Nos.4 & 5 is not interfered with.  

 

ISSUE NO.7: Whether the defendants are entitled to decree as prayed 

for in their counter claim?  

25) Ld. Trial Court held that, in view of the decision in forgoing issues, the 

defendants /counter claimants are not entitled to get the decree as prayed for. 

Hence, this issue is decided in negative against the defendants. 

 

26) Considering the fact that the appellants/respondents failed to prove that 

the Sale Deed (Ext.2) is fraudulent, the decision of the learned trial court in Issue 

Nos.7 is also not interfered with.  

 

27) IN view of the above discussions and decisions, I do not find any reason to 

interfere with the impugned Judgment and Decree dated 19-03-2014 passed by 

the learned Munsiff No.1, Tezpur, in Title Suit No 40 of 2011. Hence, Judgment 
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and Decree dated 19-03-2014 is upheld.  
 

28) Prepare a decree accordingly. 

 The appeal is disposed of on contest. 

  Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 12th August‟2016. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.      

 

 
 

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 




